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Medical malpractice settlements: who benefits?

By Bruce G. Fagel

government. Communicable diseases or new drugs that can impact

large numbers of people are the focus of organizations with central-

ized authority and broad investigatory powers, like the CDC or
FDA. However, when it comes to protecting the health of individual patients,
there is no central authority. The protection of patients in hospitals is left to
a voluntary erganization, the Joint Commission, which accredits hospitals
as a pre-condition to receive MediCare funds. The evaluation and licensing
of physicians is left to individual state medical boards. These state boards,
in turn, al\w the National Board exam to serve as the primary method of
confirming the competence of all physicians who graduate from American
or Canadian medical schools. Graduates of foreign medical schools take a
similar exam admini d by a national baoard.

Onee licensed, it is up to each individual state medical board to determine
if a physician’s license should be renewed. Absent some action by a state
medical board, every physician is automatically renewed for his license by
paying a fee and taking a specified number of hours of continuing medical
education (CME), but the nature of such CME is left d and often

P rotecting the public health is a critically important function of

almost all medical malpractice cases are settled with a condition of confiden-
tiality, there is a required exemption for reports to the Medical Board and
National Practitioner Data Bank. The requirement to report is the specific
duty of any insurance company that makes an indemnity payment on behalf
of an insured physician,

The Medical Board has the authority to take action that could affect the
physician’s license, and thus the requirement for the physician’s consent to
any setilement. Although the Medical Board rarely takes action to revoke or
suspend a physician’s license, some physicians will refuse to give consent to
settle out of a fear of such an action.

These doctors can avoid public reporting scrutiny
because claims against them can be settled without
reports being made to either the Medical Board or the
NPDB.

has no relation to the physician's actual practice. Most, but not all, physicians
will oblain a certification from one or more American specialty boards, and
many, but not all, of the specialty boards require a re-certification every 10
years

Since most physicians practice in hospitals, which are required to periodi-
cally review and con firm the training and competence of all physicians at the
hospital, each hospital has tremendous authority and motivation to maintain
acompetent medical staff. That authority is so absolute that every state has
a statute that immunizes all discussions of hospital committees tasked with
reviewing the skill and competence of physicians. As a result, most patients
have no choice other than placing their trust in the hope that any hospital
they enter will have a competent medical staff. Individual patients have little
access to any detailed information about the medical malpractice history of
any physi they may have to use for their care in a hospital. The role of
protecting the public is left to the Medical Board and National Practitioner
Data Bank, both of which receive information about medical malpractice
payments

Any settlement of a medical malpractice in California requires the consent
of the physician to such a settlement. The data shows that about 25 percent
of all such cases will settle before trial, whereas less than 5 percent proceed

represent lhv primary method of resolution of cases where patients receive
indemnity payment.

Under Business and Professions Code Section 801, any settlement or pay-
ment of $30,000 or more must be reported to the Medical Board of California,
which may then conduct it's own investigation of the case, and which can
result in action against the physician’s license to practice medicine. Although

The requirement that any payment must be reported to the Mational

Data Bank is often a greater concern to many doctors, because

hospitals and insurance groups are required to query the Data Bank when

entering into contracts with physicians or providing privileges to practice at
a hospital.

Protection of patients is the overall public policy reason for the reporting
requirements at both the state and national level. However, the requirement
that a doctor must consent to settlement, and therefore expose themselves to
a public record of their actions will often prevent a settlement that will serve
the benefit of the harmed patient or family of a patient who died as a result of
medical negligence.

In the old days when judges were involved in the settlement of cases in
court, the judge would often make a finding that the defendant physician’s
negligence was such that it did not need to be reported to the medical board
as a way of getting the doctor's consent to settle. Other methods to avoid
reporting, and thus obtain consent to settle, included a settlement by the
doctar’ ] corporation with a dismissal of the doctor, Kaiser would
often settle a case without identifying a specific physician, and the
avoid any report to the medical board. But in recent years the medical board
has tightened the reporting requirements so that insurance carriers are re-
quired to report any settlement over $30,000 and payments by a professional
corporation still require a report. Even Kaiser is required to identify at least
one physician to be reported, and that doctor must give their consent to any
settlement.

However, there are still many situalions where physicians whose negligent
conduct should be reported to both the National Practitioner Data Bank and

the Medical Board, but who are not reported because they are dismissed
from a case when payment for a seltlement is made by a hospital. This
includes emergency reom physicians, and the growing number of hospital-
based physiciang, who often have their insurance paid for by the hospital

‘The care and actions of these physicians are often the focus of the claims
of negligence, but these physicians will sometimes refuse to consent to settle-
ment to avoid the reporting requirement. To the injured plaintiff or their fam-
ily, the benefit of a settlement often outweighs any issue about reporting. The
obligation of any attorney requires that they act in the best interest of their
client, even if such an action negatively impacts the public’s right and need to
be protected from negligent physicians. So long as the consent of a physician
is required for the insurance carrier to settle a claim, plaintiff altorneys must
look for ways te craft a settlement in such a way that a stubborn physician
cannot hold up an otherwise reasonable settlement for their client.

The overall purpose of reporting medical malpractice settlements to both
the Medical Board and the NFDE allows both investigation and actions to
protect the public health. Consumers can check the Medical Board website
for information about their physician and assume that hospitals check infor-
mation about doctors on their staff. Unfortunately, the physicians whe pa-
tients know the least about, including emergency room physicians, hospital
intensive care doctors, obstetrical hospitalists, anesthesiologists and others
will often provide much, if not all, of the care to patients in a hospital, These
doctors can avoid public reporting scrutiny because claims against them can
be settled without reports being made to either the Medical Board or the
NPDB. They can continue to pose a danger to the public and further harm
individual patients, which will lead to additional m I malpractice claims,
which ultimately will be settled by the hospital and such physicians will con-
tinue to avoid any i gation or actions against them.

‘This cycle of neglige » that causes injury to patients by doctors who
gounreported for the settlements made on their behalf will continue because
ultimately the needs of the individual plaintiff will always exceed the needs
of the public.
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